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8 This Agreement is mutually agreed and entered into on this 16™ day of July Two Thousand
and Eleven at Deihi,

|
BETWEEN
8
Delbi Integrated Muiti-Modal Transit System Limited, a company registered under the
§ Indian Companies Act, 1956, having its registered office al 1¥ Floor, Maharana Pratap ISBT
Building, Kashmere Gate, Delhi = 110006, acting through its Managing Director & Chief
b Executive Officer (hereinafter referred to as “DIMTS” which expression shall, uniess
repugnant to the context or meaning hereof, mean and include its administrators, successors
and assigns) of One Pan;
A AND

e-Smart Systems Private Limited, a company registered under the Indian Companies Act,
. 1936, having ils registered office at 8 Balaji Estate, Guru Ravidass Marg, New Delhi
B 110019, India acting through its authorized signatory, (hereinafter referred 10 as “ESS” or

“Contractor” which expression shall, unless repugnant (o the context or meaning thereof,
§ include its successors, permitted assigns, and substitutes) of the Other Part.
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WHEREAS

A

Under the Motor Vehicles Act, 1988 and the Rules made there under, Government of
Dclhi is entrusted with the task of issuing Learner’s, Driving License and Driver’s
Badge;

The Government of India (Gol) has issued guidelines for introduction of Smart Card
based Dnving Licenses and Registration Certificates and introduction of e-governance
in vanous functions of transport departments in all States in India. A reference is
invited to the Notification dated 10th August 2004 issued by The Ministry of Road
Transport and Highways (MORTH).

Consequent thereto, Government of NCT of Delhi (GNCTD) has decided to provide
high quality services for issuing paper based Learner’s License, Smart Card based
Driving License, Smart Card based Driver’s Badge and other services at all Zonal
Offices of Transport Department in Delhi through DIMTS.

M/s Kaizen Engineering Systems Pvi. Ltd., predecessor of ESS executing the Project
(henceforth called “KESPL”) had submitted its offer dated 14" August 2008 to
DIMTS for Financing, Development, Installation, Operation, Maintenance and
Management of IT based integrated systems including Hardware & Software etc. to
issue paper based Leamner’s License, Smart Card based Driving License and Smart
Card based Driver’s Badge at all Zonal Offices of Transport Department in Delhi on
Build, Operate and Transfer (BOT) basis. DIMTS had accepted the offer of KESPL as
discussed and negotiated, and entered into an agreement dated 27" August 2008 with
KESPL for execution of the Project on BOT basis.

KESPL, vide its letter dated 22™ Jupe 2011, conveyed to DIMTS its intent to withdraw
from the aforesaid project with effect from 01* July 2011 with request to DIMTS for
consideration and acceptance of the same.

ESS submitted its proposal dated 24™ June 2011 to DIMTS for undertaking services
for issuance of Driving License in state of Delhi pursuant to having satisfied itself
through a thorough due diligence regarding Project requirements and existing facilities
in terms of all aspects such as the scope, operations, payment terms, legal and
regulatory compliances, project viability, and other aspects.

Further to the above, DIMTS issued an LOA (Letter of Award) to ESS vide its letter
DIMTS/DL/2011/2124 dated 4™ July 2011 requesting ESS to submit documents
evidencing handing over and taking over of the project between XESPL & ESS, a
Performance Bank Guarantee and acceptance of the other terms of the LOA, among
other things.

Further to that ESS submitted its acceptance of the LOA along with the requisite
Performance Bank Guarantee of INR 50,00,000/«{Indian Rupees fifty lakh) to DIMTS
vide its letter dated 117 July 2011.

KESPL, vide its letter ref. KESPL/DIMMTS/04 dated 11th July 2011,-conveyed to
DIMTS KESPL's readiness to hand over the project to ESS with effect from 16™ July
2011 together with acceptance from ESS regarding taking over of the project on the
aforesaid date in substitution of KESPL.




] Pursuant thereto DIMTS has agreed for withdrawal of KESPL from the project and
to enter into this Agreement with ESS for execution of the Project on BOT basis,
subject to and on the terms and conditions set forth hereinafter.

NOW THEREFORE in consideration of (he {oregoing and the respective covenanls and
agreements set forth in this Agreement, the Parties agree as follows:

Authorised
Signatory
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ARTICLE 1: DEFINITIONS AND INTERPRETATIONS

1.1. Definitions

In this Agreement, the following words and expressions shall have the meaning hereinafter
respectively assigned to them:

“Agreement” means this Agreement including the Annexure contained in Schedule I to
Schedule V and any amendments made thereto in accordance with the provisions contatned
in this Agreement.

“Accounting Year” means the financial year commencing from Ist April of any calendar
year and ending on 3 1st March of the next calendar year.

“Act” shall mean
(a) The Motor Vehicles Act, 1988,
(b} The Central Motor Vehicle Rules, 1989;
(©) Delhi Motor Vehicles Rules 1993

“Agreement Date” shall mean 16th July 2011.
“Agreement Period” shall have the meaning assigned to it in Article 2.

“Applicable Laws” means all laws, promulgated or brought into force and effect by Gol
and/or Government of NCT of Deihi including regulations and rules, notifications made
there under, and any judgments, decrees, Injunctions, writs and orders of any court of record,
as may be in force and effect during the subsistence of this Agreement.

“Applicable Certificates” means Service Tax Registration certificate in the name of the
Contractor.

“Applicant” means any person who applies for issuance of Learner's License, Smart Card
based Driving License or Driver’'s Badge or any other Specified Service.

“Application Software for DL” shall mean the software developed by DIMTS for issuance
of paper based Leamer's License, Smart Card based Driving License and other related
services and provided to Contractor for the Project.

“Arbitration Act” means the Arbitration and Conciliation Act, 1996 and shall include any
modifications to or re-enactment thereof as may be in force from time to time.

“Authorized Representative” in respect of any Party shall mean a person specifically
authorized in writing by the Authorized Signatory of such Party as the case may be.




“Commissioner, Transport” shall mean the Executive head of the Transport Department of
the Government of the National Capital Territory of Delhi.

“Cure Period” means the period of 15 (Fifteen) days or such further period as may be allowed by
the apgrieved Party to the Party in breach of this Agreement for curing the breach and shall
commence from the date on which a notice is delivered by the aggrieved Party to the Party
in breach asking the latter to cure the breach(s) specified in such notice.

“Database” means all information submitted by the Applicant or provided by the
Government of NCT of Delhi or otherwise collected by the Contractor or processed from
these sources in relation to application and issvance of Learner’s License, Driving License,
Drivers Badges and any other Specified Services maintained as per this Agreement and
subsequent requirements conveyed by DIMTS, and record thereof maintained in
electronic/digital or any other form.

Default Charges” shall mean the charges payable by Contractor for not meeting Standards
of Performance, as specified in Schedule II of this Agreement.

“Designated Officer” shall mean one or more officer(s) of DIMTS so notified to the
Contractor in writing by DIMTS for the purpose of this Agreement.

“Government of NCT of Dethi” or “GNCTD” means the Government of National Capital
Territory of Delhi.

“Encumbrances” means any encumbrances such as mortgage, charge, pledge, lien,
hypothecation, security interest, assignment, privilege or priority of any kind having the
effect of security or other such obligations and shall include without limitation any
designation of loss payees or beneficiaries or any similar arrangement under any insurance
policy pertaining to the Agreement.

“Expiry Date” shall mean date on which this Agreement expires by efflux of time.

“Force Majeure” or “Force Majeure Event’ shall mean an act, event, condition or
occurrence specified in Article 17.

“Gol” shall mean Government of India.

" “Hardware Requirements” means and includes all the hardware in such numbers and of
such types and specification as is specified in Annexure 2 & 3 of Schedule-I of this
Agreement, to be provided by the Transport Department/DIMTS or Contractor at various
Zonal Offices. However, the specifications of such hardware may vary as per change in
technology or/and process and quantity shall vary as per the work load. The Contractor shall
meet augmentation or/and specifications requirements as per instructions issued by DIMTS.

£

eadquarters” shall mean the principal office of the Transport Department, Government
fNCT of Delhi situated at 5/9 Under Hill Road, Delhi -110054.

SPL” shall mean M/s Kaizen Engincering Systems Pvt. Ltd., predec;ssof
ecuting the Project.

harised ),
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“Material Adverse Effect” means material adverse effect of any act or event on the ability
of either Party to perform any of its obligations under and in accordance with the provisions
of this Agreement and which act or event causes a material financial burden or loss to either
Party.

“Material Breach” means a material breach by a Party of any of its obligations under this
Agreement.

“Parties” means the parties to this Agreement collectively and “Party” shall be any one of
them individually.

“Performance Guarantee™ shall have the meaning ascribed thereto in Article 4.

“Person” includes an individual, body corporate, a company, a firm or an association of
individuals whether incorporated or not.

“Project” shall mean the project to finance, develop, install, operate, maintain and manage
the IT based integrated systems including Hardware and Software etc for issuance of paper
based Leamner’s & other License, Smart Card based Driving License, Dniver's Badge &
other License and other items as may be required by the DIMTS/Transport Department at
the Zonal Offices of the Transport Department, Headquarters and DIMTS's office in
accordance with the Scope of Work and Standards of Performance specified in this
Agreement.

“Project Asset” shall mean the Project Premises along with the Project Facilities.

“Project Facilities” shall mean all equipments, including computer hardware, software,
stocks and consumables, materials and other such necessities provided by the Contractor and
would include the items taken over by Contractor from KESPL or provided by Transport
Department/DIMTS for the Project in terms of the Agreement.

“Project Premises” shall mean those parts of the premises at each of the existing or future
Zonal Offices, Headquarters and DIMTS" office, which may be allowed by DIMTS, to be
used by the Contractor for implementing and operating the Project.

“Rs.” or “Rupees” means the lawful currency of the Republic of India.

“SARATHI” shall mean the software developed by National Informatics Centre (NIC) for
conducting learner’s licenses test.

“Schedule of Reguirements” means the Schedule of Requirements set out in this
Agreement at Schedule-I together with Annexure — 1 to 5 thereof.

“Service Charges” shall mean the charges specified in Schedule-IH to be paid by DIMTS to
the Contractor for rendering the Specified Services as per the terms and conditions as
contained in this Agreement.

“Smyart C ard” shal] mean a device capable of storing data and cxccuting commands which




International Electro techmical Commission (IEC) ISO-7816 specifications, as may be
amended from time to time. .

“Software Requirements” means the software specified in Schedule I hereto, and includes
the Third Party Software (including Oracle 10g and above, Linux RHELS, Windows-XP,
Oracle Clients, Anti-Virus) to be provided by the Contractor for the Project.

“Specifications” shall mean the specifications in respect of the Hardware, the Software
Requirements, Smart Card Readers, Connectivity, Smart Card based Driving License,
Learners’ License and Drivers Badges and other such specifications as provided in Schedule
I. However, the specifications of such hardware may vary as per change in technology
or/and process. The Contractor shall meet specifications requirements as per instructions
issued by DIMTS.

“Specified Services” shall mean the services specified in Schedule-I including additional
services that may be specified in terms of Article 11.

“Standards of Performance” shall mean the minimum standards to be adhered to by the
Contractor, as set out in Schedule -1 at ail times during the Agreement Period.

“System” shall mean the system for issuance of paper based Leamner’s & other License,
Smart Card based Driving License, Driver’s Badge & other License and other services as
may be provided by Contractor at the Zonal Offices of the Transport Department in
accordance with the Scope of Work and Standards of Performance specified in this
Agreement.

“Termination” means the termination of this Agreement prior to the Expiry Date in terms
of Article 19.

“Termination Compensation” shall have the meaning ascribed thereto in Article 20.

“Termination Date” means the effective date of Termination as mentioned and contained
in the Termination Notice in accordance with the provisions of Article 19.

“Termination Notice” means the communication issued in accordance with this Agreement
by a Party to the other Party terminating this Agreement.

“Transport Department™ shall mean the Transport Department of the Govemment of the
National Capital Territory of Delhi.

“Work Plan” shall mean the Work Plan prepared and approved in accordance with Article
7 herein.

“Zonal Office” shall mean each of the existing and proposed Zonal offices of the Transport
Depariment.




1.2. Interpretations

In this Agreement, unless the context otherwise requires,

(a)

(b)

(c)

(d)

(e)

®

(®

(h)
®

@)

&)

U

Any reference to a statutory provision shall include such provision as is from time to
time modified or re-enacted or comsolidated so far as such modification or re-
enactment or consolidation applies or is capable of being applied to any transactions
entered into hereunder;

References to Indian law shall include the laws, Acts, Ordinances, rules, regulations,
or bye laws which have the force of law int any State or Union Territory forming part
of the Union of India;

The words importing singular shall include plural and vice versa, and words denoting
natural persons shall include partnerships, fims, companies, corporations, joint
ventures, trusts, associations, organizations or other entities (whether or not having a
separate legal entity);

The headings are for convenience of reference only and shall not be used in and shall
not affect the construction or interpretation of this Agreement;

Terms and words beginning with capital letters and defined in this Agreement shall
have the meaning ascribed thereto herein and the terms and words defined in the
Schedules and used therein shall have the meaning ascribed thereto in the Schedules;

The words “include” and “including” are to be construed without limitation;
Any reference to day shall mean a reference to a calendar day;
Any reference to month shall mean a reference to a calendar month;

The Schedules to this Agreement form an integral part of this Agreement and will be
in full force and effect as though herein specifically set forth;

References to recitals, articles, clauses, sub-clauses, paragraphs, or schedules in this
Agreement shall, except where the context otherwise requires, be deemed to be
references to recitals, articles, clauses, sub-clauses, paragraphs, and schedules of or
to this Agreement;

Any reference to any period commencing “from™ a specified day or date and “tll” or
“until” a specified day or date shall include both such days or dates;

Measurements and Arithmetic Conventions: - All measurements and calculations
shall be in metric system and calculations done to 2 decimal places, with the third
digit of 5 or above being rounded up and below 5 being rounded down.




(m) In case of ambiguities or discrepancies within this Agreement, the following shall

apply:

) Between two Articles of this Agreement, the provisions of the specific Article
relevant to the issue under consideration shall prevail over those in other
Articles;

(ii) Between the Articles and the Schedules, the Articles shall prevail.

ARTICLE 2: THE AGREEMENT

2.1

Agreement: Subject to and 1n accordance with the terms and conditions set forth in
this Agreement, DIMTS hereby awards the Project contract to the Contractor and
the Contractor hereby accepts the award for a period of 2 (two) years commencing
from the Agreement Date,

At the end of the aforesaid term of two years, DIMTS agrees to extend the term of
the Agreement by an additional period of five years subject to the Contractor
discharging its obligations and meeting Standards of Performance during initial term
to the satisfaction of DIMTS.

The Contractor agrees to meet all obligations of scope of work as per Standards of
Performance at the prevailing service charges even during the extended term of the
Agreement, if any.

2.2 Subject 1o and in accordance with the termns and conditions set forth in this
Agreement, the Contractor shall be obliged to undertake the following in accordance
with the Applicable Laws:

(a)  lmplement the Project as per the Schedule of Requirements as set forth in Article 6
and as specifically elaborated in Schedule-I of this Agreement.

(b}  Collect the Service Charges from DIMTS for rendening the Specified Services in
accordance with the stipulated rates as contained in Schedule 1II;

() Perform and fulfil all of the Contractor’s obligations, at its own cost, expense and
risk under this Agreement; and

(d)  Not create any lien or Encumbrance on the Project Premises hereby granted for the
purposes of the Agreement.

ARTICLE 3: CONDITIONS PRECEDENT

KN |

The rights and obligations of the Contractor under this Agreement, except the rights
of DIMTS to encash the Performance Guarantee of Lhe Contractor, are subject to the
sauisfaction in full of the following conditions precedent (the “Conditions
Precedent™) to be fulfilled at least 21 (twenty one) days from the Agreement D
unless any such condition has been waived as provided in Article 3.2:

10




(a)

(b)

(c)

(d)

3.2

33

34

Contractor shall have demonstrated to DIMTS that all Applicable Certificates are
unconditionally in full force and effect;

All of the representations and warranties of the Contractor set forth in Article 14 are
true and correct as on the Agreement Date;

DIMTS shall have received from the Contractor certified true copies of the
constitutional documents of the Contractor;

DIMTS shall have received copies (certified as true copies by a Director or Company
Secretary of the Contractor) of all resolutions adopted by the Board of Directors of
the Contractor autherizing the execution, delivery and performance of obligations by
the Contractor of this Agreement.

Any of the conditions precedent set forth in Article 3.1 save and except conditions of
Sub-article (a) and (c}, may be waived fully or partially or modified by DIMTS at
anytime in its sole discretion.

Satisfaction of Conditions Precedent: The Contractor shall make all reasonable
endeavors to procure the satisfaction in full of the Conditions Precedent set out in
Article 3.1 above,

If the Conditions Precedent set forth in sub-articles (a) to (d) of Article 3.1. have not
been satisfied before the expiry of the period stipulated and have not been waived,
fully or partially, under Article 3.2, DIMTS may, notwithstanding anything to the
contrary contained in this Agreement, terminate this Agreement in accordance with
provisions of Article 19 without being liable in any manner whatsoever to the
Contractor and forfeit the entire sum secured by Performance Guarantee.

ARTICLE 4: PERFORMANCE GUARANTEE

4.1

4.2

4.3

The Contractor has, for due and faithfil performance of its obligations under this
Agreement, provided to DIMTS, a Performance Guarantee from State Bank of
Mysore, TFCPC, New Delhi, a scheduled commercial Bank for a sum equal to Rs. 5
Million (Rupees Five Million) valid till 8” January 2014. A copy of the same is
provided i Schedule V to the Agreement. In the event the Agreement is extended by
DIMTS as per Article 2, the Contractor shall ensure that the Performance Guarantee
is duly extended or a substitute Performance Guarantee is provided which is valid till
a period of 6 (six) months beyond the Expiry Date.

DIMTS shall release the Performance Guarantee to the Contractor upon the
completion of a period of 90 (ninety) days from its expiry date, or the Termination

Date, as the case may be, provided the Termination has occurred by reason of
DIMTS® Event of Defaull.

In the event that DIMTS in 1ts sole discretion decides that the Contractor has been in
breach of its contractual obligations under this Agreement, DIMTS shall, without
rejudice to its other rights and remedies hereunder, be entitled to encash and

11




44  The Contractor shall replace or replenish the Performance Guarantee, as the case
may be, within a period of 7 (seven) days during the currency of this Agreement to
maintain its value of Rs. 5 Million (Rupees Five Million).

ARTICLE 5: RIGHT TO USE THE PROJECT PREMISES

5.1 In accordance with the provisions of Schedule I of this Agreement, DIMTS shall
grant to the Contractor the right to enter upon Project Premises to carry out the
installation, commissioning, operation and maintenance the Project during the
Agreement Period. Such right and License of the Contractor to use the Project
Premises shall be subject to the following:

(a) Any existing utilities and or structures on, under or above the Project Premises are
maintained and kept in continuous satisfactory use;

(b) A right of access by DIMTS and Transport Department to perform their obligations
and enjoy their rights under the Agreement or any other functions that they have.

(c) Project Premises shall be used solely for the purposes of carrying out the functions
and obligations placed upon the Contractor under the Agreement and not for any
other purposes.

5.2  DIMTS’ obligation in respect of Project Premises:

(a) DIMTS, through Transport Department, shall provide the Project Premises in ready to
use condition.

(b) DIMTS, through Transport Department, shall provide necessary electricity free of
cost.

5.3 Contractor’s obligation in respect of the Project Premises

Without prejudice to any other obligations of the Contractor, the Contractor shall be
obliged to:

(a) Ensure that the Project Premises are kept in a neat and clean condition and are free from
all waste materials, used stationery, rubbish and other debris at all times.

(b) Be responsible for security of his equipment/ assets installed at the Project Premises.

(c) Not use the Premises for any other purpose except for the Project.

RTICLE 6: SCHEDULE OF REQUIREMENTS

The Contractor shall at all times during the Agreement Period comply i
chedule-I for the Project including Hardware & Software specificatio

12



quantities, Project Operations, Technical Specifications for Smart Cards, Leamers’
License and Drivers’ badges and other provisions as set forth in Schedule 1.

ARTICLE 7: WORK PLAN

7.1

7.2

(a)

(b)

The Contractor shall ensure that the Project operations continue uninterrupted during
the process of taking over of the Project by Contractor from KESPL and thereafter in
accordance with the Agreement.

Work Plan

The Contractor shall carry out auditing of complete hardware, software, network and
processes of the said Project and submit to DIMTS a detailed report along with
Proposed Work Plan to repair, upgrade, replace hardware for smooth operation of
said Project within 15 days of this Agreement. The Contractor shall also submit to
DIMTS insurance policy of complete hardware deployed and Licenses of various
Software in use within 30 days of this Agreement.

DIMTS may approve the Proposed Work Plan or require the Contractor to carry out
such alterations and modifications in the Proposed Work Plan as it may in its
discretion deem necessary and the Contractor shall be bound to carry out the desired
alterations and modifications and submit the Revised Proposed Work Plan.

On being satisfied with the Proposed / Revised Proposed Work Plan, DIMTS may
provide its approval and thereafter the same shall be deemed to be the Work Plan
which shall be duly followed by the Contractor. The decision of DIMTS on the Work
Plan shall be final and binding on the Contractor.

ARTICLE 8: NEW ZONAL OFFICES / RELOCATION OF

3.1

8.2

EXISTING ZONAL OFFICE

Other than the 13 Zonal Offices already activated, if 1t is deemed expedient or
necessary to open additional Zonal Offices or Transport Department, in its sole
discretion, decides to relocate an existing Zonal Office, DIMTS shall notify the
Contractor at least 45 (forty five) days in advance prior to the proposed date of start
of Project operations at a new Zonal Office or relocation of an existing Zonal office
within the State together with the details of Project Facilities required.

The Contractor shall, upon receipt of intimation from DIMTS in accordance with
Article 8.1, promptly coordinate with DIMTS to.extend the Project Facilities to any
new Zonal Office or relocate an existing Zonal Office, and in this regard all terms
and conditions of this Agreement, including the Schedule of Requirements, shall
apply mutates mutandis to both Parties in respect of such new Zonal Office or the
relocated Zonal Office.




The initial number of Zonal Offices to be covered by the Contractor under this
Agreement shall be 13 (Thirteen), subject to DIMTS® rights to increase or decrease
the number of Zonal Offices and the Contractor shall be bound by any such decision
of DIMTS and the same shall be final and binding between the Parties.

ARTICLE 9: OPERATION AND MAINTENANCE OF
PROJECT FACILITIES
9.1 The Contractor shall maintain the Project Facilities and if required, repair, upgrade,

(a)

(b)
(c)
(@)

(e)

)

(g)

9.2

9.3

modify, replace or otherwise make improvements to these facilities to comply with
Specifications, and other requirements set forth in this Agreement and operate the
Project in accordance with the Agreement, sound indusiry practices, Applicable
Laws (including Right of Citizen to Time Bound Delivery of Services Act, 2011)
and manufacturer’s guidelines and instructions, including:

Maintain, upgrade and replace all computer infrastructure including hardware,
software and network, whether provided by the Contractor or made available by
DIMTS, Transport Department or any other agency for the Project throughout the
Agreement Period.

Camry out periodic preventive and routine maintenance;
Undertake periodic maintenance beyond normal business hours.

Carry out various activities in accordance with the Schedule of Requirernents as laid
out in Schedule I;

Undertake prompt repairs in case of breakdown of any equipment and have
sufficient spare equipment on standby in order to ensure that the services to
Applicant(s) at any time is not disrupted/ delayed for a perod exceeding 15
(Fifteen) minntes during the business hours in any day,

Adhere to the safety standards including, inter alia, fire safety standards in line with
best industry praclices;

Take all necessary steps to ensure security, safety, confidentiality and integrity of
Database and keep DIMTS informed of all such steps taken from time to time;

The Contractor shall ensure that at all times, the Project facilities are maintained in a
manner that they comply with the Standards of Performance and Specifications.

The Contractor shall provide for and arrange its own security for the Project assets,
hardware software, stocks and consumables etc. at the Project Premises and shall
bear responsibility for loss of the same on account of theft, fire or any other reason
whatsoever.
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ARTICLE 10: STANDARDS OF PERFORMANCE

10.1

(a)

(b)

Standards of Performance

The Contractor shall be responsible for adhering to the mimimum Standards of
Performance in implementing and operating the Project, as stipulated in Schedule—
I1 hereto.

The Contractor shall ensure that the services are provided to the Applicant within the
stipulated time. DIMTS, in its sole discretion, may direct the Contractor to increase
number of hardware and/or manpower at any Zonal Office(s) for any specified
period.

ARTICLE11: SPECIFIED SERVICES, ADDITIONAL

111

11.2

11.3

114

@

(b)

(c

. A

SERVICES & SERVICE CHARGES

The Contractor shall, inter alia, provide the Specified Services namely issuance of
Leamer’s License, Driving License, Driver’s Badges and other services in
accordance with the terms and conditions as contained in this Agreement.

The Contractor shall also deliver any other Smart Card based or PVC card based or
paper based document/ services or any other services as may be required by DIMTS
(“Additional Services”), at any time during the Agreement Period, at the mutually
agreed rates, to be negotiated at that time and the Agreement including Schedule 1H
shall accordingly be amended by the Parties to incorporate the provisions related to
Additional Services.

Further, the Contractor undertakes to be bound by any change in scope of work or
process or specifications pertaining to the Project which DIMTS may in its sole
discretion decide to amend, introduce or implement either in lien of existing scope/
process/ specifications or introduction of a completely new scope/process/
specifications and the Contractor shall immediately undertake to implement such
directions of DIMTS at the mutually agreed rates between the Parties.

Right to Service Charges:

The Contractor shall neither be entitled nor shall have any right to collect any money
directly from the Applicants.

Subject to the terms of this Agreement and dunng the Agreement Period, DIMTS
shall pay the Contractor the Service Charges, as specified in Schedule III, .for
rendering the Specified Services contemplated under the Agreement.

The Contractor shall submit its invoice on fortnightly basis, at the end of each
fortnight, giving detailed day-wise and zone-wise break-up of Specified Services
provided. The monthly bill will be accompanied with staff attendance, services down
time details, Standards of Performance, Default Charges, ESIC & EPF challan
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DIMTS shall make the payment within 10 working days of receipt of invoice, after
deduction of Default Charges, if any, as set forth in Article 12.

Contractor shall submit Daily status report to DIMTS, containing detailed break-up
of Specified Services provided, revenue eamed, smart card consumption, courier
status, applicant’s feedback and complaints at each Zonal Office for that day. The
form and manner of such reports shall be as specified by DIMTS.

Service Tax: Service tax, as may be applicable, for rendering the Specified Services
will be paid by DIMTS over and above the agreed Service Charges.

The Service Charge shall remain fixed for the entire Agreement Period inchuding the
period of extension of the Agreement, if any.

DIMTS would not be liable to pay the Contractor any other amounts except the
Service Charges mentioned in the Schedule —JII and other payments as per
provisions of this Agreement.

ARTICLE 12: MONITORING, SUPERVISION AND DEFAULT

12.1

12.2

12.3

12.4

CHARGES

Inspection The Designated Officers of DIMTS/ Transport Department shall be
entitled to carry out onsite checks, at any time either on receipt of Complaint or on
their own initiative to verify the compliance of the Agreement provisions and
Standards of Performance on the part of the Contractor.

The Designated Officer who inspects the Project site shall prepare an “Inspection
Report”. Wherever applicable, the Inspection Report shall identify the specific
itern(s) of Schedule of Requirements, and/or Standards of Performance, which the
Contractor has been found violating.

Log Book: The Contractor shall maintain a log book within the Project Premises, at
cach Zonal Office and Transport Department Headquarters, (“Log Book™) for
recording the down time of services provided by the Contractor.

Complaint book: All complaints lodged by Applicants shall be duly numbered in
the Complaint Book and action taken thereon till complete redressal is tracked and
intimated to Applicant.

External Auditor: DIMTS may, at any time, appoint external auditors (“External
Auditors”) to audit and inspect various Project Facilities, operations of the
Contractor comprising, but not limited to, accounts, security, technical and data
management systems including all records and statements relating thereto and make
out an Inspection Report {the “Inspection Report™). The Extermal Auditor shall send a
copy of its Inspection Report to DIMTS and the Contractor. The Contractor shall
within seven (7) days of the receipt of the Inspection Report, remedy the defects and
deficiencies, if any, set forth in such Inspection Report and submit its compliance
report in respect thereof to the relevant External Auditor and DIMTS.

\




12.5

12.5.1

12.5.2

12.5.3

12.54

12.5.5

Inspection Report indicates any serious malpractice on the part of the Contractor,
DIMTS reserves the right to terminate this Agreement as per Article 19.

Default Charges:

In case of violation of Standards of Performance, the Contractor shall be liable to pay
the corresponding Default Charges as specified in Schedule II.

Upon receipt of the Inspection Report, from the Designated Officer or the External
Auditor, as the case may be, DIMTS may without calling for any explanation from
the Contractor impose the “Defanit Charge” and deduct the same from the
Contractor’s invoices.

DIMTS may, notwithstanding the imposition of such “Default Charge”, consider
any representation of the Contractor in respect thereof and thereupon uphold or
reverse its decision to impose the “Default Charge™.

The decision of DIMTS to impose any “Default Charge” on the Contractor and the
quantum thereof shall be final and binding on the Contractor.

The payment of Default Charges shall not absolve the Contractor from the
commission of breach of this Agreement and shall be without prejudice to any other
right available to the DIMTS in respect of such breach.

ARTICLE 13: OBLIGATIONS AND UNDERTAKINGS

13.1

13.1.1.

13.1.2

. other agency as may be specified by DIMTS, in accordance with Schedule-1.

Obligations of the Contractor: The Contractor shall at its own cost and expense
observe, undertake, comply with and perform, in addition to and not in derogation of
its obligations elsewhere set out in this Agreement, the obligations set forth in this
Atrticle.

Renew, or cause to be renewed, Applicable Certificates from time to time, so as to
ensure the validity of the Applicable Certificates during the validity and
subsistence of the Agreement, provide copies of such Applicable Certificates
within seven (7) days of renewal of such Applicable Certificates and inform
DIMTS in wrnting within one day of lapse or withdrawal of any Applicable
Certificate and share a copy of the same with the DIMTS’ Authorized
Representative.

Procure and keep valid, as required, the appropriate proprietary rights, License,
agreements and permissions for materials, methods, processes and systems used or
incorporated by it to perform its obligations under this Agreement and share a copy
of the same with the DIMTS’ Authorized Represenlalive.

The Contractor shall procure all third party software perpetual License ( including
Oracle 10g and above, Linux RHELS, Windows-XP, Oracle Clients, Anti-Virs),
as may be required for the Project, in the name of Transport Department or a




13.1.4

13.1.5

13.1.6

13.1.7

The Contractor shall be responsible for installing hardware and deploying qualified
& trained manpower as per Annexure-1 (Schedule-I). The Contractor shall
augment the installed hardware and deployed manpower without any additional
cost to meet the Standards of Performance as laid down in Schedule-II. The
Contractor shall also be responsible for induction and quarterly orientation training
to its staff and upgradation/ replacement of hardware to meet technological
changes/advancement from time to time. The Contractor shall meet augmentation
or/and specifications requirements as per instructions issued by DIMTS,

The Contractor shall make efforts to maintain harmony and good industrial
relations among the personnel employed by it in connection with the performance
of its obligations under this Agrcement and shall be solely responsible for
compliance with all labour laws and be solely liable for all possible claims and
employment related liabilities of its staff employed in relation with the Project. The
Contractor shall be responsible for payment of all statutory levies including ESIC
& EPF Contribution, etc. in respect of the staff engaged by Contractor for the
Project and share a copy of the same with the DIMTS’ Authorized Representative.
The Contractor hereby indemnifies DIMTS and Transport Department against any
claims, damages, expenses or losses in this regard and agrees that in no case and
for no purpose shall DIMTS or Transport Department be treated as an employer in
this regard.

Be responsible for its employees, their conduct and functioning and shall also
ensure that its employees report in proper uniform at specified time at designated
Zonal Offices and offer prompt and efficient services, polite and courteous
behavior and conduct towards the Applicants and do not indulge in any illegal act
contrary to law and the provisions of this Agreement. In case, any of its employees
is found guilty of any offence, whether criminal, civil or tortuous, the Contractor
shall be squarely liable for such misconduct of its employee(s) and upon
instructions of DIMTS, shall forthwith remove / terminate such employee(s) from
its employment. However, any such removal/termination shall not absolve the
Contractor from any of its obligations under this Agreement or in law. Further,
DIMTS shall have a right to impose damages on the Contractor amounting up to
Rs. 10,000 for each such incident. If DIMTS so decides, the Contractor shali have
to train the officials/ employees so nominated by DIMTS for operation and
maintenance of the Project Facilities at its own cost at any time during the
Agreement Period.

Notwithstanding the generality of the foregoing, any and all payments to be made
to any contractors, sub-contractors or any other personnel engaged by Contractor
and any and all payments to be further made by such contractors, sub-contractors to
any party / personnel in relation to the Project shall be the sole responsibility of
Contractor and DIMTS and Transport Department shall neither incur any hability
in this respect nor entertain any claims in this respect.

Comply with and be responsible for all Applicable Laws in the performance of the
Contractor’s obligations under this Agreement and any breach or violation thereof
shall be the Contractor’s sole responsibility. “




13.1.9 Obtain, maintain and/ or renew in force all insurances in accordance with the
provisions of this Agreement and share a copy of the same with the DIMTS’
Authorized Representative.

13.1.10 The Contractor shall ensure that the Smart Cards procured for the Project are
compliant with SCOSTA specification as issued by NIC and as amended from time
to time. The Contractor shall furnish a copy of SCOSTA certification for each lot
of Smart Cards procured by it for the Project on regular basis. In case, Govermment
of India, Govemment of NCT of Delli or DIMTS mandates some changes in
SARATHI or specification of Smart Card, the same shall be implemented by the
Contractor.

13.1.11 Be responsible for correctness and quality of dala & biometric captured and quality
& durability of the paper based Leamers’ License and Smart Card based Driving
License/Drivers’ Badges and other services sourced and issued by it and ensure
their compliance and strict adherence with the Specifications, as set out in
Schedule I of this Agreement.

13.1.12 Ensure that, at all times, the blank and wasted Smart Card for Driving License/
Driver’'s Badge, other pre printed certificates, forms, tokens, receipts, etc. prior to
their issuance, are kept at all times in a safe and secure place under its lock and
key, control and supervision so as to prevent any theft or misuse thereof.

13.1.13 Provide Daily status report & periodic reports to DIMTS, from the Effective Date,
in such form and manner and at such frequency as may be specified by DIMTS.

13.1.14 Database: The Contractor shall ensure that the Database in respect of each
Applicant is stored on the server at the Zonal Office and transferred from Zonal
Office to Transport Department server. Transport Department shall at all times
remain the exclusive and sole owner of the Database maintained and accessed by
the Contractor. The Contractor shall:

(a)  Update the central Database on a daily basis and carry out monthly comparison of
data to the satisfaction of DIMTS/ Transport Department or its nominee, if any,
appointed and intimated to the Contractor in writing from time to time.

(b)  Hold the database in trust for the Transport Department.

{€)  Not share or transfer any information from the Database to any person except with
the prior written consent of DIMTS/ Transport Department.

{(d) Maintain a copy of the central Dalabase at the premises of DIMTS or at any other
location designated for the purpose by DIMTS, as an off-site back-up.

(e) Handover the Database to DIMTS on the expiry of the Agreement Period or earlier
Terminalion thereol, as the case may be.

an impact on the standing or capabilities of the Contractor to fulfill its obligations i i¢7izs.,
nder this Agreement. ' ) &
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13.1.15 Indemnify DIMTS, Government of NCT of Delhi and their officials against all
actions, suits, claims, demands and proceedings and any loss or damage or cost or
expense that may be suffered by them on account of any omission or commission
by the Contractor in connection with the performance of its obligations under this
Agreement.

13.1.16 The Contractor shall not have any right to undertake any advertisement relating to
the Contractor or otherwise on the Project Premises or on the Driving License/
Driver’'s Badges or any other services.

13.2  Obligations of DIMTS: DIMTS agrees to observe, comply with and perform the
following:

13.2.1 Notify the Contractor at least 45 (forty five) days in advance pror to the date of
start of operations of a new Zonal Office being set up within the State;

13.2.2 Make available to the Contractor the ready to use Project Premises.

13.2.3 Provide all reasonable assistance and support to the Contractor to enable it to fulfil
its obligations under this Agreement.

ARTICLE 14: REPRESENTATIONS AND WARRANTIES

14.1 Representations and Warranties of the Contractor: The Contractor represents and
warrants to DIMTS that:

14.1.1 It is duly organized, validly existing and in good standing under the laws of the
Junisdiction of its incorporation;

14.1.2 It has full power and authority to execute, deliver and perform its obligations under
this Agreement and to carry out the transactions contemplated hereby;

14.1.3 1t has taken all necessary corporate and other actions under Applicable Laws and
Applicable Certificates and its constitutional documents to authorize the execution,
delivery and performance of this Agreement;

14.1.4 It has the necessary financial, technical and operational capabilities essential to
undertake the Project;

14.1.5 This Agreement constitutes its legal, valid and binding obligation enforceable
against it in accordance with the terms herecf;

.1.6 It is subject to civil and commercial laws of India with respect to this Agreement;

The execution, delivery and performance of this Agreement will not conflict with,
result in the breach of, or constitute a default under any of the terms of the
emorandum and Articles of Association of the Contractor- or any
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Laws or any covenant, Agreement, understanding, decree or order to which, it is a
Party or by which it or any of its properties or assets is bound or affected;

14.1.8 There are no actions, suits, proceedings, or investigations pending or, to the
Contractor’s knowledge, threatened against it at law or in equity before any court
or before any other judicial, quasi judicial or other authority, the outcome of which
may result in the breach of or constitute a default of the Contractor under this
Agreement or which individually or in the aggregate may result in any Material
Adverse Effect on its business, properties or assets or its condition, financial or
otherwise, or any impaiment of its ability to perform its obligations and duties
under this Agreement;

14.1.9 It has no knowledge of any violation or default with respect to any order, writ,
injunction or any decree of any court or any legally binding order of any
governmental agency which may result n any Materdal Adverse Effect or
impatrment of the Contractor’s ability to perform its obligations and duties under
this Agreement;

14.1.10 It has complied with all Applicable Laws and has not been subject to any fines,
- penalties, injunctive relief or any other civil or criminal liabilities which in the
aggregate have or may have Material Adverse Effect on its financial condition or

its ability to perform its obligations and duties under this Agreement;

14.1.11 The Contractor is duly authorised and has full power and authorty to consent and
has validly consented to and requested DIMTS to enter into this Agreement with
the Contractor pursuant to its Memorandum and Articles of Association and has
agreed to and unconditionally accepted the terms and conditions set forth in this
Agreement;

14.1.12 No representation or wamranty by the Contractor contained herein or in any other
document furnished by it to DIMTS, or to any govemmental agency in relation to
Applicable Certificates, permits, permissions, License and other such necessary
approvals and sanctions required under the Agreement contains or will contain any
untrue statement of material fact or omits or will omit to state a material fact
necessary to make such representation or warranty not misleading; and

14.1.13 The Conftractor warrants that no sums, in cash or kind, have been paid or will be
paid by or on behalf of the Contractor, to any person by way of price, commission
or otherwise for securing the work or entering into this Agreement or for
influencing or attempting to influence any officer or employee of DIMTS,
Government of NCT of Delhi and Gol in connection therewith.

142 Representations and Warranties of DIMTS: DIMTS represents and warrants to
the Contractor that:

14.2.1 DIMTS, through its authorized representative, has full power and authority to
execute, deliver and perform its obligations under this Agreement;

.2. DIMTS has taken all necessary action to authorise the execution, del} €
rmance of this Agreement; /
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14.2.3 This Agreement constitutes its legal, valid and binding obligation enforceable against

14.3

it in accordance with the terms hercof

Any of the Representations and Warranties herein contained, if found to be untrue
shall constitute breach of this Agreement.

ARTICLE 15: DISCLAIMERS

151

15.2

153

The Contractor acknowledges that prior, to execution of this Agreement, the
Contractor has made a careful and complete examination as well as carried out an
exhauslive due diligence of the number of Driving License and Driver’s Badges
issued in the state of NCT of Delhi, the Specifications of the Project including the
Project Assets, Lhe terms of this Agreement and has factored, to the Contractor’s
fullest satisfaction, the nature and extent of such costs, difficulties, risks and hazards
as are likely to arise or may be faced by the Contractor in the course of performance
of its obligations hereunder.

The Contractor acknowledges and hereby accepts the risk of inadequacy, mistake or
error in or relating to any of the matters set forth in Article 15.1 above and hereby
confirms that DIMTS shall not be liable for the same in any manner whatsoever to
the Contractor

Notwithstanding any review or comments that DIMTS/ Transport Department may
have made of the Work Plan at any time, DIMTS/ Transport Department shall net be
liable for the same in any manner whatsoever and the Contractor shall remain solely
responsible for and shall not be relieved or absolved in any manner whatsoever of its
obligation, duties and liabilities as set forth in this Agreement.

ARTICLE 16: INSURANCE

16.1

16.2.1

.2.2 Remedy on Failure to Insure: If the Contractor shall fail to effect and keep i

Insurance Cover: The Contractor shall effect and maintain, or cause to be effected
and maintained, at no cost to DIMTS during the subsistence of this Agreement such
insurances upto such maximum sums as may be required by DIMTS and such
insurance as the Contractor may consider necessary or desirable in accordance with
industry best practices, including third party insurances. The Contractor shall also
effect and maintain such insurance as may be necessary for mitigating the risks that
may devolve on DIMTS/ Transport Department as a consequence of any act or
omission by the Contractor during the validity of the Agreement.

Evidence of Insuramce Cover: All insurance obtained by the Contractor in
accordance with this Article shall be maintained with insurers / re-insurers and on
such terms consistent with industry best practices and the Contractor shall furnish to

DIMTS copies of the insurance policies.

urance for which it is responsible pursuant hereto, DIMTS shall hav
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option to keep in force any such insurance, and pay such premium and recover all
costs thereof from the Coniractor.

16.2.3 Waiver of Subrogation: All insurance policies taken by the Contractor shall include
a waiver of any right of subrogation of the insurers there under against, inter alia,
DIMTS, Government of NCT of Delhi and other governmental agencies and of any
right of the insurers of any set-off or counterclaim or any other deduction, whether
by attachment or otherwise, in respect of any liability of any such person insured
under any such policy. -

16.2.4 Contractor Waiver: The Contractor hereby further releases, assigns and waives any
and all rights of recovery against, inter alia, DIMTS, Government of NCT of Delhi
and other governmental agencies, which the Contractor may otherwise have or
acquire in or from or in any way connected with any loss covered by policies of
insurance maintained or required to be maintained by the Contractor pursuant to this
Agreement (other than third party liability insurance policies) or because of
deductible clauses in or inadequacy of limits of any such policies of insurance.

ARTICLE 17: FORCE MAJEURE

17.1 Force Majeure
As used in this Agreement, a Force Majeure Event shall mean occurrence of any or
all of the events defined in Article 17.2 hereinafter and which prevent the Party
claiming Force Majeure (the “Affected Party”) from performing its obligations under

this Agreement and which act or event is:

(a) Beyond the reasonable control and not arising out of the fault of the Affected Party,
and

(b)  The Affected Party has been unable to overcome such act or event by the exercise of
due diligence and reasonable efforts, skill and care, including through expenditure of

reasonable sums of money, and

() Has a Matenial Adverse Effect on the Project.

17.2  Force Majeure Events

For purposes of this Article, and subject to Article 17.1(a), (b) and {c) therein, Force
Majeure Events shall mean one or more of the following acts or events:

(@)  Acts of God or events beyond the reasonable control of the Affected Party which
could not reasonably have been expected to occur, exceptionally adverse weather
(b

aditions, lightning, earthquake, cyclone, flood, volcanic eruption or fire {to the
L2

Z

"'

owtent originating from a source extemal to the Project Premises) or landslide; -
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Radioactive contamination or 1onizing radiation;




(c)

(d)

(e)

17.3

(a)

(b)

(©

17.4

17.5

Strikes or boycotts (other than those involving the Contractor or its employees/
representatives or attributable to any act or omission of any of them) interrupting
supplies and services of the Project for a period exceeding a continuous period of 15
{fifteen) days in an Accounting Year.

Any act of war (whether declared or undeclared), invasion, armed conflict or act of
foreign enemy, blockade, embargo, riot, insurrection, terrorist or military action, civil
commotion or politically motivated sabotage which prevents rendering of Specified
Services by the Contractor for a period exceeding a continuous period of 15 (fifteen)
days in an Accounting Year;

Any public agitation which prevents rendering of Specified Services and collection
of Service Charges by the Contractor for a minimum continuous pered of 15
(fifteen) days in an Accounting Year.

Effect of Force Majeure Event
Upon the occurrence of any Force Majeure Event, the following shall apply:

There shall be no Termination of the Agreement by either party subject to the
provisions of this Agreement;

The Parties shall bear their respective costs and no Party shall be required to pay to
the other Party any costs arising out of such Force Majeure Event;

The Contractor will not be liable to pay the Default Charges to DIMTS for the period
for which the Force Majeure events persist.

Liability for other losses, damages etc.

Save and except as expressly provided under this Article, neither Party hereto shall
be liable in any manner whatsoever to the other Party in respect of any loss, damage,
cost, expense, claims, demands and proceedings relating to or arising out of
occurrence or existence of any Force Majeure Event or exercise of any right pursuant
to this Article.

Excuse from performance of obligations

If the Affected Party is rendered wholly or partially unable to perform its obligations
under this Agreement because of a Force Majeure Event, it shall be excused from
performance of such of its obligations to the extent it is unable to perform on account
of such Force Majeure Event provided that: ’

The suspension of performance shall be of no greater scope and of no longer duration
than is reasonably required by the Force Majeure Event;
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(b)

(c)

The Affected Paxl'ty shall make all reasonable efforts to mitigate or limit damage to
the other Party arising out of or as a result of the existence or occurrence of such
Force Majeure Event and to cure the same with due diligence; and

When the Affected Party is able to resume performance of its obligations under this
Agreement, it shall give to the other Party written notice to that effect and shall
immediately and promptly resume performance of its obligations hereunder.

ARTICLE18: CONFIDENTIALITY

18.1

18.1.1

18.1.2

18.1.3

(a)

)

©

Confidentiality Obligations of the Contractor

All information, data, legacy information, and any other information, whether
provided by DIMTS/ Transport Department or the Applicants necessary for
providing the services under the Agreement or otherwise during the Agreement
Period, shall be treated as confidential (“Confidential Information™) by the
Contractor. The Confidential Information is to be used by the Contractor, their
directors, officers, employees, advisors, accountants and such other persons only for
the purpose of the Project, and for no other purposes whatsoever.

The Confidential Information shall not be divulged or disclosed to any Person (which
term shall be interpreted broadly to include, without limitation, any contractor,
partnership or individual), other than such of the directors, officers, employees,
advisors, accountants and such other persons, of the Contractor who directly have a
need to know such Confidential Information in accordance with the intent and
purpose of this Agreement, provided always that each such Person to whom
Confidential Information is disclosed shall have been made aware of its confidential
nature and of the terms of this Agreement prior to such disclosure.

The restrictions set forth in Articles 18.1.1 and 18.1.2. herein shal! not apply to any
part of the Confidential Information which:

Is at the time of disclosure to the Contractor, or thereafter, becomes part of the public
domain, other than as a result of a disclosure by the Contractor, their directors,
officers or employees; or

Was, at the time of disclosure to the Contractor, already in the possession of the
Contractor on a lawful basts; or

Is required to be disclosed -by the Contractor by judicial, administrative or stock
exchange process, any enquiry, investigation, action, suit, proceeding or claim or
erwise by Applicable Law or by any governmental authority, provided that the
ontractor shall advise DIMTS/ Transport Department of any disclosure hereunder
s0 as to enable DIMTS/ Transport Department to take appropriate steps as it may so
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18.2

18.2.1

18.2.2

18.2.3

18.2.4

18.2.5

18.3

18.4

~offence, DIMTS shall, without prejudice to any other right under the Agree/ment—e i

Further, the Contracior shall;

Not allow unauthorized persons (including unauthorised persons who are employees
of the Parties and Transport Department) either to gain access to or interfere with the
Database and Confidential Information and shall promptly inform DIMTS/ Transport
Department in writing of any act or omission which it is aware that could have an
adverse effect on the security and safety of the Project Facilities/ Database;

Not disclose or use the Confidential Information to any such recipient and shall
hereby undertake to use such Confidential Information only for the purposes of this
Agreement or as otherwise expressly permitted or required by the Project;

Not, copy the Confidential Information or cause to allow it to be copied, directly or
indirectly, in whole or in part, except as otherwise expressly provided in this
Agreement or approved with the prior written consent of the DIMTS/ Transport
Department,

Not disclose, transfer, publish or communicate the Confidential Information in any
manner to any person except that Confidential Information which is or becomes
generally available to the public or has been expressly approved with the prior
writtent consent of the DIMTS/Transport Department;

Not, unless specifically instructed by DIMTS/ Transport Department, connect or
transfer any component of Project Facilities to intemet or other online medium.

Notwithstanding anything contained in this Article, any information provided shall
be used solely and exclusively for the purposes contemplated under the Agreement
and for no other purpose. The Contractor shail ensure that the data/information and
its secrecy is maintained at all times during the tenure of the Agreement. At no point
in time during the currency of this Agreement the Contractor shall be permitted to
misuse or cause to be misused any data/information either by its employee(s)/staff or
by any other person and shall at all time ensure that adequate measures are being
taken to ensure and prevent misuse of any information/data.

Contractor shall further ensure that its employees/staff function and deliver the
services efficiently and promptly in accordance with the Agreement. Any dereliction
of duty by any of its employee(s)/staff or any fraud, forgery theft or misuse of any
information by any of its employee(s)/staff shall be the sole responsibility and
liability of the Contractor and the Contractor shall, at all times, be responsible and
liable for its employees/ staff. Any failure on the part of the Contractor in ensuring
any of the provisions contained in the Agreement and particularly in this Articie shall
entail penal provisions, both in terms of the Agreement and criminal and/ or civil
remedies that the law may provide in Lhis regard and the Contractor shall be
accountable and liable for any such conduct of its employee(s)/ staff. For any such

26




/]

law, have the right to terminate the Agrecement and invoke the Performance
Guarantee.

ARTICLE 19: EVENTS OF DEFAULT AND TERMINATION

19.1

19.1.1

()

(b)

(©)
(@

()

4

(®

(h)

Contractor’s Event of Default

The foliowing events shall constitute an event of default by the Contractor {a
“Contractor’s Event of Default”) unless such Contractor’'s Event of Default has
occurred as a result of DIMTS’ Event of Default or a Force Majeure Event;

The Contractor fails to ensure continued operation of the Project or to provide the
Specified Services in accordance with the Agreement;

The Contractor fails to render the Specified Services in accordance with and as
defined in Schedule —I: Schedule of Requirements hereto for a continnous period of 3
(three) days at any of the Zonal Offices during the Agreement Period without the
prior written approval from the DIMTS;

The Contractor is in Material Breach of this Agreement;

The Contractor commits default by not complying with any of the terms and
conditions of this Agreement;

The Contractor creates any encumbrance, charges or lien on the Project Assets in
favor of any person withont the concurrence of DIMTS in writing;

The transfer of either:

() The rights and/or obligations of the Contractor under this Agreement, without the
prior written approval of DIMTS, or

(ii) All or material part of the assets or undertaking of the Contractor except where
such transfer, in the opinion of DIMTS, does not affect the financial and
technical capability of the Contractor to perform its obligations under this
Agreement;

The Contractor is adjudged bankrupt or insolvent or if a trustee or receiver is
appointed for the Contractor or for any of its property that has a material bearing on
the Project;

The Contractor is ordered to be wound up by a court of law, except for the purpose
of amalgamation or reconstruction provided that, as part of such amalgamation or
reconstruction, the property, assets and undertaking of the Contractor are transferred
to the amalgamated or reconstructed entity and that the amalgamated or
econstructed entity has unconditionally assumed the obligations of the Contractor
under this Agreement and provided that:




)

1))

(k)

)

(m)

19.1.2

19.2

(i) the amalgamated or reconstructed entity in the opimion of DIMTS has the
technical capability and operating experience necessary for the performance of
its obligations under this Agreement; and

(ii) the amalgamated or reconstructed entity has, in the opinion of DIMTS, the
financial standing to perform its obligations under this Agreement; and

(ifi) this Agreement remains in full force and effect;

The Contractor repudiates this Agreement or otherwise evidences an intention not to
be bound by this Agreement;

The Contractor suffers an execution being levied on any of its assets/ equipment
causing a Material Adverse Effect on the Project and allows it to be continued for a
period of 15 (fifteen) days;

The total Default Charges in any month exceed an amount equal to 20% of the
“Service Charges excluding tax and Default Charges™ in that month;

The Contractor has failled to maintain the confidentality of the document or
information or has commtitted any breach or offence as contained in Article 18;

The Contractor has failed to obtain and/or furnish to DIMTS copy of software
licenses to DIMTS as provided in the Agreement.

On the occurrence of a “Contractor’s Event of Default” under any of the provisions
of 19.1.1 hereof, DIMTS shall be entitled to terminate this Agreement forthwith by
issuing a notice (“Termination Notice”) to the Contractor and upon issue of such
Termination Notice this Agreement shall stand terminated forthwith from the date of
the said Notice.

Provided that before issuing the Temmination Notice, DIMTS may, by a notice in
writing inform the Contractor of its intention to issue the Termination Notice (the
“Preliminary Notfice”) and to the Contractor to make its representation, if any,
against such intended Temmination Notice and shall after the expiry of Cure Period,
DIMTS may issue the Termination Notice.

DIMTS’ Event of Default

19.2.1 DIMTS’® Event of Default

Without prejudice and subject to Article 20.2, the Contractor may after giving 90
(ninety) days notice in wnting to DIMTS, terminate this Agreement upon the
occurrence and continuation of any of the following events (each a “DIMTS’ Event
of Default™), unless any such DIMTS’ Event of Default has occurred as a result of
ontractor’s Event of Default or due to a Force Majeure Event:
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(a) DIMTS is in breach of this Agreement and such breach has a Material Adverse
Effect on the Contractor and DIMTS has failed to cure such breach or take
effective steps for curing such breach within the Cure Period;

(b) DIMTS repudiates this Agreement or otherwise evidences an irrevocable
intention not to be bound by this Agreement.

19.3 Termination due to discontinuation of Project by Transport Department

Notwithstanding any other provision in the Agreement, In the event Transport
Department terminates its arrangement with DIMTS for the project, for any reason
whatsoever, DIMTS may terminate this Agreement with immediate effect.

ARTICLE 20: CONSEQUENCES OF TERMINATION

20.1 Upon Termination of this Agreement for any reason whatsoever by either of the
Parties:

20.1.1 The Contractor shall hand over and transfer to DIMTS, the entire Project Premises
and Project Facilities in accordance with this Agreement. The Contractor shall
further execute such deeds, writings and documents as may be required by DIMTS
for fully and effectively divesting the Contractor of all the rights, title and interest of
the Contractor in the Project and conveying the Project Premises and Project
Facilities free of any charge or encumbrance to DIMTS.

20.1.2 Pursuant to Article 20.1.1, the Contractor and any person claiming through or under
the Contractor shall not enter any part of any Project Premises.

20.1.3 Notwithstanding anything to the contrary contained in this Agreement, any
Termination pursuant to the provisions of this Agreement shall be without prejudice
to accrued rights of either Party including its right to claim and recover damages and
other nights and remedies which it may have under the Agreement or in law. All
rights and obligations of either Party under this Agreement shall survive the
Termination of this Agreement to the extent such survival is necessary for giving
effect to such rights and obligations.

20.2 In case of termination of the Agreement, the Contractor shall be bound to provide
any/all the services envisaged under the Agreement for a minimum period of 6 (six)
months from the date of such Termination or till a snitably experienced agency, or
any other alternate arrangement deemed appropriate in the sole discretion of DIMTS,
replaces the Contractor, whichever is earlier. Service Charges shall be duly paid to
the Contractor in accordance with and at the rates prescribed under the Agreement
for such services.

However, the above said extended services beyond Termination shall be subject to
DIMTS’ exclusive right and discretion to decide and specify the services and the
number of Zonal Offices for which such Specified Services shall be provided by the
Contractor and Service Charges shall be paid in accordance therewith.
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20.3 In the event of this Agreement being terminated by DIMTS due to a Contractor’s
Event of Default, DIMTS shall invoke the Performance Bank Guarantee and realize
the amount of Rs. 5 million (Rupees Five million). In addition, DIMTS shall take
over the Project Facilities of the Contractor at zero cost and the Contractor shall be
bound to take all such appropriate steps to transfer the Project Facilities to DIMTS,
without prejudice to DIMTS’ right to claim any other loss or damage, which may
have been suffered by DIMTS on account of the Termination due to Contractor’s
Event of Default.

20.4 In the event of this Agreement being terminated due to a DIMTS® Event of Default,
DIMTS shall subject to Article 20.1, pay to the Contractor Book Value of the Project
Facilities.

20.5 In the event of this Agreement being terminated by DIMTS as per Article 19.3 due to
termination of DIMTS arrangement by Transport Department, DIMTS shall subject to
Article 20.1, pay to the Contractor the Book Value of Project Facilities.

ARTICLE 21: ASSIGNMENTS AND CHARGES
21.1 This Agreement shall not be assigned by the Contractor.

21.2 The Contractor shall neither create nor permit to subsist any encumbrance over or
otherwise transfer or dispose of all or any of its rights and benefits under this
Agreement except with prior consent in writing of DIMTS, which consent DIMTS
shall be entitled to decline without assigning any reason whatsoever.

21.3 Notwithstanding anything to the contrary contained in this Agreement, DIMTS may
assign any of its rights and benefits and/or obligations under this Agreement pursuant
to any direction of Government of NCT of Delhi or Gol or by operation of law or in
the course of its own business.

21.4 Notwithstanding anything to the contrary contained in this Agreement, DIMTS shall
be within its right to appoint any other Person to replace the Contractor to implement
and operate the Project and provide the Specified Services on such terms and
conditions as DIMTS may, at its sole discretion.

ARTICLE 22: LIABILITY AND INDEMNITY
22,1 General Indemnity

22.1.1 The Contractor will indemnify, defend and hold DIMTS and Transport Department
harmless against any and all proceedings, actions and, third party claims for loss,
damage and expense of whatever kind and nature arising out of the design,
engineering, establishment, operalions, maintenance and transfer of facilities for the
Project or arising out of a breach by the Contractor of any of its obligations under
this Agreement.
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22.1.2 Without limiting the generality of Article 22.1.1 the Contractor shall fully indemnify
and defend DIMTS and Transport Department including their officers, servants and
agents (the “Indemnified Persons™) from and against any and all loss and damages
arising out of or with respect to (a) failure of the Contractor to comply with
Applicable Laws (b) payments of taxes relating to the Contractor, sub-contractors,
suppliers and representatives, income or other taxes required to be paid by the
Contractor without reimbursement hereunder, or (¢} non-payment of amounts due as
a result of materials or services fumished to the Contractor or which are payable by
the Contractor.

22.1.3 Without limiting the generality of the provisions of this Article, the Contractor shall
fully indemnify, and defend Indemnified Persons from and against any and all
damages which Indemnified Persons may hereafter suffer, or pay by reason of any
demands, claims, suits or proceedings arising out of claims of infringement of any
domestic or foreign patent rights, copynighis or other intellectual property,
proprietary or confidentiality rights with respect to any materials, information, design
or process used by the Contractor or in performing the Contractor’s obligations or in
any way incorporated in or related to the Project. If in any such suit, claim or
proceedings, a temporary restraint order or preliminary injunction is granted, the
Contractor shall make every reasonable effort, by giving a satisfactory bond or
otherwise, to secure the suspension of the injunction or restraint order. If, in any such
suit, claim or proceedings, the Project, or any part thereof or comprised therein is
held to constitute an infingement and its use is permanently enjoined, the Contractor
shall promptly make every reasonable effort to secure for DIMTS a License, at no
cost to DIMTS, authorizing continued use of the infringing work. If the Contractor is
unable to secure such License within a reasonable time, the Contractor shall, at its
own expense and without impairing the specifications and standards either replace
the affected work, or part, or process thereof with non-infringing work or parts or
pracess, or modify the same so that it becomes non-infringing.

ARTICLE 23: DISPUTE RESOLUTION
23.1 Conciliation

23.1.1 Save where expressly excluded in this Agreement, any dispute, difference or
controversy of whatever nature howsoever arising under, out of or in relation to this
Agreement and so notified in writing by either Party to the other (the “Dispute”) in
the first instance shall be attempted to be resolved amicably in accordance with the
conciliation procedure set forth in Article 23.1.2 provided further that the Party
claiming dispute resolution shall issue a notice in writmg of at least thirty (30) days
to the other Party informing it of its intention of initiating dispute resolution
procedure.

23.1.2_In the event of any Dispute between the Parties, such Dispute shall be referred to the
anaging Director of DIMTS and the Managing Director of the Contractor, for
amicable settlement. Upon such reference, the said two individuals shall meet not

ater than 7 (seven) days of the date of such request or such longer period as may. b
"mutually agreed by the Parties to discuss and attempt to amicably resolve th
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not amicably settled within 15 (fifteen) days of such meeting between the said two
individuals, either Party may refer the Dispute to arbitration in accordance with the
provisions of Article 23.2.

23.1.3 If the Dispute is not resolved as evidenced by the signing of the written terms of
settlement within 30 (thirty) working days of the aforesaid notice in writing or such
longer period as may be mutually agreed by the Parties then the provisions of Article
23.2 shall apply.

23.2 Arbitration

23.2.1 Save where expressly excluded in this Agreement, any Dispute, which is not
resolved amicably as provided in Article 23.1 shall be finally decided by reference to
sole arbitrator, appointed pursuant to Article 23.2.2 below. Such arbitration shall be
held in accordance with the provisions of the Indian Arbitration and Conciliation
Act, 1996 and any amendments thereto.

23.2.2 There shall be a sole arbitrator who shall be nominated by the Managing Director,
DIMTS.

23.2.3 The arbitrator shall issue a reasoned Award.
23.2.4 The venue of such arbitration shall be Delhi, India.

23.2.5 The Contractor and DIMTS undertake to carry out any decision or award of the
arbitrator (the “Award”) without delay. Awards relating to any Dispute shall be final
and binding on the Parties as from the date they are made.

23.2.6 Pursuvant to having exhausted the remedies, the Contractor and DIMTS agree that an
Award may be enforced against the Contractor and/or DIMTS, as the case may be
and their respective assets wherever situated.

23.2.7 This Agreement and nghts and obligations of the Parties shall remain in full force
and effect pending the Award in any arbitration proceeding hereunder.

ARTICLE 24: REDRESSAL OF PUBLIC GRIEVANCES

24.1 The Contractor shall mainlain a register (the *Complaint Register””) within the Project
Premises at each Zonal Office for recording of complaints by any person (the
“Complainant™). The availability of and access to such Complaint Register shall be
prominently displayed by the Contractor at appropriate locations so as to bring it to
the attention of all persons availing of the services of the Contractor.

The Complaint Register shall be securely bound and each page of the Register shall
be duly numbered and each complaint recorded therein shall also be duly numbered.

Soon after a complaint is registered the Complainant shall be informed the number of
: YR
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24.3

24.4

correspondence or claim. The Complaint Register shall have appropriate columns
including but not limited to the complaint number and date, name and address of the
Complainant, the complaint and the action taken by the Contractor thereon.

The Contractor shall inspect the Complaint Register on daily basis and take prompt
steps for redressal of the grievances stated in each complaint. The action so taken by
the Contractor shall be briefly noted in the ‘Action taken’ column of the Complaint
Register and the complainant will be informed on telephone.

Within one week following the close of each calendar month, the Contractor shall
send to DIMTS, a true photocopy of such pages of the Complaint Register on which
any complzint entries have been recorded during the course of such month. DIMTS
may in its discretion direct the Contractor to take such further reasonable action as
DIMTS may deem appropniate for a fair and just redressal of any grievance.

ARTICLE 25: HANDBACK OF PROJECT FACILITIES

251

25.2

25.2.1

25.2.2

Ownership

Without prejudice and subject to the Agreement, the ownership of the Project
Premises including the office furniture, air conditioners and generator sets and any
other assels or fixtures that may be provided by Transport Department, including all
improvements made therein by the Contractor/DIMTS, shall at all times vest with the
Transport Department.

Obligations of Contractor

Expiry after two (2) years from Effective Date:

In the event DIMTS decides not to extend the term of the Agreement beyond 2 (two)
years from the Effective Date and the Agreement expires, the Contractor shall, upon
such expiry or if any services are provided pursuant to 25.2.3, whichever is later,
remove and take back all the Project Facilities (Category A and Category B only as
per Schedule IV) deployed by the Contractor for the Project.

Further, the Contractor shall handback all the Category C Project Facilities to
DIMTS/Transport Department as directed by DIMTS.

Expiry after seven (7) years from the Effective Date:

In the event DIMTS decides to extend the term of the Agreement for an additional

period of 5 (five) years beyond the initial 2 (two) years, the Contractor shall, on the

date of expiry of the Agreement Period, hand back the management of the Project

Assets (including the relevant records, accounts, documents relating thereto) to

DIMTS, free of cost and in working conditions as specified in the Schedule- I to
ent. :
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252.3

25.2.4

In the case of expiry of the Agreement as provided in 25.2.1 or 25.2.2, the Contractor
shall be bound to provide any/all the services envisaged under the Agreement for a
minimum period of 6 (six} months from the date of such expiry or till a suitably
experienced agency, or any other alternate arrangement deemed appropriate in the
sole discretion of DIMTS, replaces the Contractor, whichever is earlier. Service
Charges shall be duly paid to the Contractor in accordance with and at the rates
prescribed under the Agreement for such services.

However, the above said extended services beyond expiry shall be subject to
DIMTS’ exclusive right and discretion to decide and specify the services and the
number of Zonal Offices for which such Specified Services shall be provided by the
Contractor and Service Charges shall be paid in accordance therewith

Pursuant to expiry as per 25.2.1 and 25.2.2, the Contractor shall on the date of expiry
of Agreement Period, hand over the Database to DIMTS, collected by any means for
providing the Specified Services. The Contractor shall not retain any copy of the data
and shall have no right to use the data after Expiry Date, for any purpose whatsoever.

ARTICLE 26: GOVERNING LAW AND JURISDICTION

This Agreement shall be construed and interpreted in accordance with and governed by the
laws of India and the Courts at Delhi, India shall have exclusive jurisdiction over all matters
arising out of or relating to this Agreement.

ARTICLE 27: WAIVER

271

Waiver by either Party of any default by other Party in the observance and
performance of any provision of or obligations of or under this Agreement: -

(a) Shall not operate or be construed as a waiver of any other or subsequent default

hereof or of other provisions of or obligations under this Agreement;

(b) Shall not be effective unless it is in writing and executed by a duly authorised

representative of the Party; and

(¢) Shall not affect the validity or enforceability of this Agreement in any manner.

27.2

Neither the failure by either Party to insist, on any occasion, upon the performance of
the terms, conditions and provisions of this Agreement or any obligation there under
nor time or other indulgence granted by a Party to the other Party shall be treated or
deemed as waiver of such breach or acceptance of any variation or the
relinquishment of any such right hereunder.
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ARTICLE 28: SURVIVAL

28.1 Termination of this Agreement:

(@)

(b)

28.2

shall not relieve the Contractor or DIMTS of any obligations hereunder which
expressly or by implication survive Termination hereof, and

except as otherwise provided in any provision of this Agreement expressly limiting
the liability of cither Party, shall not relieve either Party of any obligations or
habilities for loss or damage to the other Party arising out of or caused by acts or
omissions of such Party prior to the effectiveness of such Termination or arising out
of such termination.

All obligations surviving the cancellation, expiration or Termination of this
Agreement shall only survive such Termination or expiry of this Agreement.

ARTICLE 25: NOTICES

291

(2)

(b)

29.2

Any payment, notice or other communication to be given by one Party to the other
under, or in connection with the matters contemplated by this Agreement shall be in
writing and shall:

In the case of the Contractor, be given by letter delivered by hand/ registered post/
courier to the following address:

Anurag Ashok, Director

e-Smart Systems Pvt. Ltd.

8 Balaji Estate Guru Ravidas Marg,
Kalkaji New Delhi 110 019 India

In the case of DIMTS, be given by letter delivered by hand/ registered post/ courier
to the following address:

The Managing Director & CEO,

Deihi Integrated Multi-Modal Transit System Ltd.,
1 Floor, Maharana Pratap ISBT Building,
Kashmere Gate, Delhi — 110 006

Fax: 011-23860966

Copies of all notices may also be sent by facsimile / e-mail.

ARTICLE 30: SEVERABILITY

_]f, for any reason whatsoever any provision of this Agreement is or becomes invalid, illegal
or unenfgrgeable or is declared by any court of competent jurisdiction or amy other
' ghtility to be invalid, illegal or unenforceable, the validity, legality or enforceability




such invalid, illegal or unenforceable provision. Failure to agree upon any such provisions
shall not be subject to dispute resolution under this Agreement or otherwise and the invalid,
illegal or unenforceable part shall stand deleted and the rest of the Agreement shall be
enforced.

ARTICLE 31: NO PARTNERSHIP

31.1 Nothing contained in this Agreement shall be construed or interpreted as constituting
a partmership, joint venture or agency between the Parties. Neither Party shall have
any right or authority to represent on behalf of the other nor shall any such
representation to third party (ies) bind the other in any manner whatsoever.

31.2 The Contractor shall make it clear to its staff and employees that the latter are
employees of the Contractor and no employer employee relation exists or shall ever
exist between the employees of the Contractor and DIMTS and that they shall have
no claims against DIMTS. DIMTS shall not be liable to any wages, salary,
compensation and/ or any statitory benefits due to the stafffemployees of the
Contractor under the Labour Laws and/or any other legislation and the Contractor
shall be responsible for providing such amenities to its employees admissible under
the law/rules/service conditions.

31.3 The Contractor shall indemnify DIMTS and Transport Department against any claim,
loss, damage occurred, or caused due to willful acts, omissions, carelessness or
negligence of the staff/ employees employed by the Contractor while on duty.

31.4 The Contractor shall comply with and strictly adhere to all the prevailing applicable
labour and other laws, rules and regulations contained therein including PF, ESI,
Minimum Wage Act and Insurance Policy and/or any other law as applicable and
specified by the Government of India / Delhi, or any subsequent or future legislation.
The Contractor shall be registered with labour and other concerned department. Any
non compliance thereof shall be the sole responsibility of the Contractor.

ARTICLE 32: LANGUAGE

All notices required to be given by one Party to the other Party and all other
communications, documentation and proceedings which are in any way relevant to this
Agreement shall be in writing and in English language addressed and delivered to the
designated person so authorized at the address given under the Agreement.

ARTICLE 33: EXCLUSION OF IMPLIED-WARRANTIES ETC.

This Agreement expressly excludes any warranty, condition or other undertaking implied at
by custom or otherwise arising out of any other Agreement between the Parties or any
ntation by either Party not contained in a binding legal Agreement executed by both
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